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The	
  MacArthur	
  Founda1on	
  has	
  iden1fied	
  seven	
  core	
  decision	
  points	
  where	
  change	
  
strategies	
  need	
  to	
  be	
  developed	
  for	
  the	
  Safety	
  and	
  Jus1ce	
  Challenge.	
  	
  This	
  
presenta1on	
  focuses	
  on	
  the	
  first	
  three	
  of	
  those	
  points	
  
	
  
At	
  each	
  of	
  the	
  decision	
  points	
  listed	
  here,	
  there	
  are	
  steps	
  that	
  jurisdic1ons	
  have	
  
taken	
  to	
  triage	
  individuals	
  encountered	
  by	
  the	
  jus1ce	
  system	
  to	
  provide	
  them	
  with	
  
the	
  most	
  appropriate,	
  effec1ve,	
  and	
  cost-­‐efficient	
  placement,	
  consistent	
  with	
  public	
  
safety,	
  due	
  process	
  and	
  the	
  management	
  of	
  jus1ce	
  system	
  resources,	
  including,	
  
especially,	
  the	
  use	
  of	
  the	
  most	
  costly	
  system	
  resource	
  –	
  a	
  jail	
  bed.	
  We	
  hope	
  that	
  this	
  
discussion	
  will	
  help	
  you	
  priori1ze	
  the	
  decision	
  points	
  you	
  will	
  be	
  focusing	
  on	
  for	
  your	
  
plan.	
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This	
  informa1on,	
  which	
  may	
  have	
  been	
  part	
  of	
  your	
  data	
  collec1on	
  or	
  system	
  
mapping,	
  represents	
  some	
  “red	
  flags”	
  that	
  you	
  may	
  want	
  to	
  explore	
  your	
  arres1ng	
  
prac1ces	
  as	
  drivers	
  of	
  jail.	
  	
  	
  For	
  each	
  of	
  these	
  areas,	
  did	
  your	
  data	
  raise	
  a	
  red	
  flag?	
  
	
  
Show	
  of	
  hands	
  for	
  each	
  area:	
  	
  Yes,	
  No,	
  or	
  Unsure	
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The	
  ABA	
  says	
  that	
  law	
  enforcement	
  should	
  issue	
  cita1ons	
  in	
  lieu	
  of	
  arrest	
  for	
  persons	
  
charged	
  with	
  non-­‐violent	
  misdemeanors	
  if	
  the	
  individual’s	
  iden1ty	
  is	
  established	
  to	
  
the	
  officer’s	
  sa1sfac1on,	
  a	
  risk	
  assessment	
  shows	
  person	
  is	
  likely	
  to	
  appear	
  in	
  court	
  
and	
  be	
  safe,	
  and	
  the	
  individual	
  signs	
  the	
  cita1on.	
  	
  	
  When	
  a	
  law	
  enforcement	
  officer	
  
fails	
  to	
  issue	
  a	
  cita1on	
  for	
  an	
  individual	
  mee1ng	
  these	
  criteria,	
  making	
  a	
  custodial	
  
arrest	
  instead,	
  the	
  officer	
  should	
  indicate	
  the	
  reasons	
  in	
  wri1ng	
  (ABA	
  Standard	
  
10-­‐2.2)	
  
	
  
The	
  following	
  four	
  states,	
  all	
  represented	
  by	
  Safety	
  and	
  Jus1ce	
  Challenge	
  sites,	
  
provide	
  examples	
  of	
  how	
  state	
  laws	
  define	
  the	
  use	
  of	
  cita1ons.	
  
	
  
California:	
  	
  Persons	
  charged	
  with	
  misdemeanors,	
  with	
  the	
  excep1on	
  of	
  several	
  
offenses,	
  such	
  as	
  domes1c	
  violence,	
  are	
  to	
  be	
  released	
  on	
  cita1on	
  by	
  the	
  officer	
  or	
  
his/her	
  supervisor,	
  unless	
  the	
  person	
  demands	
  to	
  be	
  taken	
  immediately	
  before	
  a	
  
magistrate.	
  	
  CA	
  PC	
  Sec.	
  853.6	
  
	
  
Maryland:	
  	
  Maryland	
  law	
  requires	
  the	
  use	
  of	
  cita1ons	
  for	
  any	
  misdemeanor	
  that	
  does	
  
not	
  carry	
  a	
  penalty	
  of	
  imprisonment,	
  for	
  most	
  misdemeanors	
  that	
  carry	
  a	
  maximum	
  
penalty	
  of	
  90	
  days,	
  and	
  for	
  misdemeanor	
  possession	
  of	
  marijuana.	
  	
  Cr.	
  Pr.	
  Law	
  Sec.	
  
4-­‐101.	
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The	
  Proxy	
  tool	
  has	
  been	
  tested	
  to	
  be	
  effec1ve	
  in	
  iden1fying	
  risks	
  to	
  re-­‐offend.	
  	
  It	
  is	
  
meant	
  to	
  be	
  a	
  quick	
  and	
  easy	
  way	
  to	
  iden1fy	
  the	
  low	
  risk	
  individuals	
  who	
  can	
  be	
  
effec1vely	
  dealt	
  with	
  using	
  minimal	
  system	
  resources.	
  	
  It	
  has	
  just	
  the	
  three	
  factors,	
  
listed	
  on	
  the	
  slide.	
  	
  
	
  
The	
  police	
  department	
  in	
  Eau	
  Claire,	
  Wisconsin	
  uses	
  the	
  proxy	
  tool	
  to	
  help	
  officers	
  
iden1fy	
  good	
  candidates	
  for	
  cita1on	
  release.	
  They	
  get	
  the	
  answers	
  to	
  the	
  three	
  
ques1ons	
  through	
  a	
  criminal	
  history	
  check	
  done	
  in	
  the	
  field.	
  	
  Except	
  for	
  defendants	
  
charged	
  with	
  domes1c	
  violence,	
  assaults,	
  any	
  many	
  felonies,	
  those	
  who	
  show	
  as	
  low	
  
risk	
  are	
  given	
  cita1ons	
  unless:	
  
	
  	
  	
  	
  	
  (1)	
  	
  The	
  accused	
  does	
  not	
  have	
  proper	
  ID	
  
	
  	
  	
  	
  	
  (2)	
  	
  The	
  accused	
  appears	
  to	
  represent	
  a	
  danger	
  to	
  himself	
  or	
  another,	
  or	
  a	
  threat	
  
to	
  property	
  
	
  	
  	
  	
  	
  (3)	
  	
  The	
  accused	
  cannot	
  show	
  sufficient	
  evidence	
  of	
  1es	
  to	
  the	
  community	
  
	
  	
  	
  	
  	
  (4)	
  	
  The	
  accused	
  has	
  previously	
  failed	
  to	
  appear	
  in	
  court	
  or	
  failed	
  to	
  respond	
  to	
  a	
  
cita1on	
  
	
  	
  	
  	
  	
  (5)	
  	
  Arrest	
  or	
  deten1on	
  is	
  necessary	
  to	
  carry	
  out	
  legi1mate	
  inves1ga1ve	
  ac1on	
  in	
  
accordance	
  with	
  law	
  enforcement	
  policies.	
  
	
  
The	
  Laura	
  and	
  John	
  Arnold	
  Founda1on	
  is	
  currently	
  working	
  with	
  the	
  Interna1onal	
  
Associa1on	
  of	
  Chiefs	
  of	
  Police	
  to	
  gather	
  informa1on	
  on	
  how	
  police	
  departments	
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In	
  the	
  District	
  of	
  Columbia,	
  unlike	
  in	
  many	
  jurisdic1ons,	
  there	
  is	
  no	
  explicit	
  statutory	
  
authority	
  for	
  the	
  police	
  to	
  issue	
  cita1ons.	
  	
  However,	
  the	
  Chief	
  Judge	
  of	
  the	
  DC	
  
Superior	
  Court	
  does	
  have	
  the	
  statutory	
  authority	
  to	
  designate	
  police	
  officials	
  to	
  act	
  as	
  
clerks	
  of	
  the	
  court	
  for	
  the	
  purpose	
  of	
  issuing	
  cita1ons.	
  	
  With	
  that	
  authority	
  granted,	
  
the	
  Metropolitan	
  Police	
  Department	
  has	
  issued	
  a	
  General	
  Order	
  outlining	
  the	
  
procedures	
  for	
  issuing	
  cita1ons.	
  	
  Those	
  procedures	
  limit	
  cita1ons	
  to	
  misdemeanors,	
  
excluding	
  domes1c	
  violence.	
  
	
  
The	
  District	
  of	
  Columbia	
  Pretrial	
  Services	
  Agency	
  interviews	
  the	
  defendant,	
  verifies	
  
the	
  address,	
  conducts	
  a	
  criminal	
  history	
  check,	
  and	
  makes	
  a	
  recommenda1on	
  
regarding	
  the	
  issuance	
  of	
  a	
  cita1on.	
  	
  The	
  officer	
  or	
  sta1on	
  clerk	
  makes	
  the	
  final	
  
decision.	
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Being	
  on	
  the	
  front	
  lines	
  of	
  the	
  criminal	
  jus1ce	
  system,	
  law	
  enforcement	
  officers	
  are	
  
perfectly	
  posi1oned	
  to	
  play	
  an	
  important	
  triage	
  role.	
  	
  Just	
  because	
  they	
  encounter	
  an	
  
individual	
  who	
  could	
  be	
  charged	
  with	
  a	
  criminal	
  offense	
  does	
  not	
  necessarily	
  mean	
  
that	
  they	
  should	
  do	
  so.	
  	
  At	
  least	
  two	
  police	
  departments	
  have	
  developed	
  strategies	
  to	
  
provide	
  law	
  enforcement	
  with	
  op1ons	
  other	
  than	
  bringing	
  an	
  individual	
  into	
  the	
  
criminal	
  jus1ce	
  system,	
  and	
  mul1ple	
  jurisdic1ons	
  have	
  developed	
  alterna1ves	
  for	
  
dealing	
  with	
  persons	
  with	
  mental	
  illness.	
  	
  
	
  
Law	
  Enforcement	
  Assisted	
  Diversion	
  (LEAD)	
  is	
  program	
  that	
  targets	
  low	
  level	
  drug	
  
and	
  pros1tu1on	
  crimes	
  in	
  certain	
  neighborhoods	
  in	
  King	
  County,	
  Washington.	
  	
  
Instead	
  of	
  arres1ng	
  those	
  individuals	
  charged	
  with	
  such	
  crimes,	
  the	
  program	
  allows	
  
law	
  enforcement	
  officers	
  to	
  re-­‐direct	
  them	
  to	
  community	
  services,	
  such	
  as	
  housing,	
  
healthcare,	
  job	
  training,	
  treatment,	
  and	
  mental	
  health	
  support.	
  	
  The	
  goals	
  of	
  LEAD	
  
are	
  to	
  reduce	
  the	
  harm	
  caused	
  by	
  these	
  defendants	
  to	
  both	
  themselves	
  and	
  to	
  the	
  
community,	
  and	
  to	
  preserve	
  system	
  resources	
  for	
  more	
  serious	
  cases.	
  	
  It	
  provides	
  
par1cipant	
  with	
  immediate	
  case	
  management	
  services.	
  
	
  
Montgomery	
  County,	
  MD	
  is	
  set	
  to	
  begin	
  a	
  “deflec1on”	
  program,	
  which	
  would	
  deflect	
  
from	
  the	
  criminal	
  jus1ce	
  system	
  eligible	
  individuals	
  with	
  chargeable	
  offenses	
  who	
  
have	
  substance	
  use	
  disorders,	
  where	
  the	
  substance	
  abuse	
  problem	
  may	
  have	
  led	
  to	
  
the	
  incident.	
  Police	
  officers	
  will	
  use	
  a	
  drug	
  screen	
  (an	
  11-­‐ques1on	
  tool)	
  developed	
  by	
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Law	
  enforcement	
  can	
  make	
  policy	
  decisions	
  regarding	
  the	
  enforcement	
  of	
  laws	
  
rela1ng	
  to	
  low	
  level	
  offenses.	
  	
  Police	
  departments	
  that	
  follow	
  “stop	
  and	
  frisk”	
  
prac1ces,	
  made	
  famous	
  in	
  New	
  York	
  City,	
  make	
  numerous	
  arrests	
  for	
  low	
  level	
  
offenses.	
  	
  Other	
  departments	
  are	
  under	
  pressure	
  to	
  make	
  arrests	
  for	
  low	
  level	
  
offenses	
  as	
  a	
  way	
  to	
  raise	
  money	
  for	
  the	
  jurisdic1on	
  through	
  the	
  imposi1on	
  of	
  fines.	
  	
  
But	
  taking	
  different	
  approaches	
  to	
  low	
  level	
  offenses,	
  such	
  as	
  through	
  emphasizing	
  
building	
  community	
  rela1ons,	
  leads	
  to	
  fewer	
  arrests.	
  	
  Many	
  police	
  departments	
  put	
  
great	
  effort	
  into	
  working	
  with	
  members	
  of	
  the	
  community	
  as	
  full	
  partners.	
  	
  This	
  effort	
  
can	
  be	
  undermined,	
  as	
  many	
  departments	
  are	
  finding	
  out,	
  through	
  an	
  emphasis	
  on	
  
low	
  level	
  offenses.	
  

8	
  



9	
  



10	
  



11	
  



This	
  early	
  screening	
  should	
  be	
  be	
  done	
  by	
  an	
  experienced	
  prosecutor,	
  one	
  who	
  has	
  
the	
  ability	
  to	
  iden1fy,	
  at	
  the	
  very	
  earliest	
  point	
  in	
  the	
  life	
  of	
  a	
  case,	
  where	
  the	
  case	
  
would	
  likely	
  end	
  up	
  anyway.	
  	
  That	
  way,	
  a	
  case	
  that	
  may	
  have	
  lingered	
  in	
  the	
  system	
  
for	
  6	
  or	
  9	
  months,	
  perhaps	
  with	
  the	
  defendant	
  in	
  jail	
  for	
  all	
  or	
  a	
  good	
  part	
  of	
  that	
  
1me,	
  is	
  disposed	
  of	
  immediately.	
  	
  	
  	
  
	
  
Having	
  a	
  prosecutor	
  review	
  a	
  case	
  before	
  the	
  ini1al	
  appearance	
  also	
  provides	
  an	
  
opportunity,	
  at	
  the	
  earliest	
  point	
  in	
  the	
  court	
  process,	
  to	
  iden1fy	
  those	
  defendants	
  
who	
  might	
  be	
  good	
  candidates	
  for	
  placement	
  in	
  a	
  pretrial	
  diversion	
  program	
  or	
  in	
  a	
  
specialty	
  court.	
  
	
  
Data	
  show	
  that	
  23%	
  of	
  felony	
  cases	
  coming	
  into	
  the	
  system	
  na1onwide	
  are	
  ul1mately	
  
dismissed	
  and	
  8%	
  are	
  ul1mately	
  placed	
  in	
  diversion	
  programs.	
  	
  With	
  the	
  average	
  
length	
  of	
  stay	
  in	
  jail	
  of	
  12	
  days	
  for	
  those	
  defendants	
  who	
  are	
  released	
  during	
  the	
  
pretrial	
  period,	
  and	
  121	
  days	
  for	
  those	
  who	
  are	
  not,	
  the	
  earlier	
  that	
  the	
  decisions	
  to	
  
dismiss	
  or	
  divert	
  can	
  be	
  made,	
  the	
  greater	
  the	
  savings	
  in	
  the	
  use	
  of	
  jail	
  bed	
  space.	
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In	
  DC,	
  senior	
  prosecutors	
  from	
  the	
  U.S.	
  Amorneys	
  Office	
  (for	
  felony	
  and	
  misdemeanor	
  
cases)	
  and	
  from	
  the	
  Amorney	
  General’s	
  Office	
  (for	
  traffic	
  and	
  ordinance	
  viola1ons)	
  
screen	
  all	
  cases	
  before	
  the	
  ini1al	
  bail	
  hearing.	
  	
  Doing	
  so	
  allows	
  them	
  to	
  screen	
  out	
  
about	
  20%	
  of	
  the	
  cases	
  before	
  they	
  ever	
  make	
  it	
  to	
  court.	
  	
  This	
  is	
  an	
  average	
  of	
  one	
  
out	
  of	
  every	
  five	
  arrestees	
  every	
  day.	
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What	
  we	
  ul1mately	
  hope	
  to	
  achieve	
  with	
  risk	
  assessment	
  is	
  to	
  iden1fy	
  those	
  
defendants	
  who	
  can	
  be	
  safely	
  released	
  and	
  make	
  sure	
  that	
  they	
  are	
  released	
  right	
  
away,	
  and	
  those	
  few	
  defendants	
  who	
  pose	
  such	
  substan1al	
  risks	
  that	
  they	
  need	
  to	
  be	
  
detained.	
  
	
  
The	
  ABA	
  Standards,	
  as	
  well	
  as	
  many	
  state	
  statutes	
  and	
  the	
  federal	
  bail	
  law,	
  state	
  that	
  
there	
  is	
  a	
  presump1on	
  for	
  release	
  on	
  personal	
  recognizance	
  or	
  unsecured	
  bond,	
  and	
  
that	
  presump1on	
  must	
  be	
  overcome	
  before	
  the	
  court	
  can	
  impose	
  condi1ons	
  of	
  
release.	
  	
  When	
  the	
  court	
  does	
  impose	
  condi1ons,	
  they	
  are	
  required	
  to	
  be	
  the	
  least	
  
restric1ve	
  needed	
  to	
  provide	
  reasonable	
  assurance	
  of	
  public	
  safety	
  and	
  court	
  
appearance.	
  	
  About	
  half	
  the	
  states	
  have	
  laws	
  (cons1tu1ons	
  and/or	
  statutes)	
  that	
  
allow	
  the	
  court	
  to	
  detain	
  without	
  bond	
  certain	
  categories	
  of	
  defendants.	
  	
  Many	
  of	
  
these	
  laws	
  are	
  poorly	
  wrimen,	
  in	
  that	
  they	
  are	
  exclusively	
  charge-­‐based,	
  and	
  don’t	
  
provide	
  the	
  procedural	
  protec1ons	
  that	
  are	
  in	
  place	
  in	
  laws	
  (the	
  federal	
  and	
  DC	
  
deten1on	
  statutes)	
  that	
  have	
  been	
  challenged	
  and	
  upheld	
  by	
  the	
  highest	
  courts	
  in	
  
those	
  jurisdic1ons.	
  	
  The	
  ABA	
  Standards,	
  as	
  well	
  as	
  the	
  federal	
  and	
  DC	
  statutes,	
  state	
  
that,	
  before	
  ordering	
  a	
  defendant	
  detained	
  without	
  bond,	
  the	
  court	
  must	
  find,	
  by	
  
clear	
  and	
  convincing	
  evidence,	
  that	
  there	
  are	
  no	
  condi1ons	
  or	
  combina1on	
  of	
  
condi1ons	
  that	
  can	
  reasonably	
  assure	
  public	
  safety	
  and	
  court	
  appearance.	
  	
  About	
  half	
  
the	
  states	
  have	
  a	
  right	
  to	
  bail	
  clause	
  in	
  their	
  cons1tu1ons,	
  	
  In	
  those	
  states,	
  the	
  
cons1tu1ons	
  would	
  need	
  to	
  be	
  amended	
  to	
  allow	
  for	
  deten1on.	
  	
  This	
  is	
  a	
  major	
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The	
  matrix	
  on	
  this	
  slide	
  is	
  an	
  example,	
  or	
  template,	
  that	
  a	
  jurisdic1on’s	
  stakeholders	
  
can	
  use	
  when	
  developing	
  their	
  own.	
  It	
  shows	
  the	
  matrix	
  features	
  that	
  many	
  other	
  
jurisdic1ons	
  have	
  successfully	
  used.	
  At	
  a	
  minimum	
  for	
  any	
  given	
  jurisdic1on,	
  a	
  mul1-­‐
agency	
  stakeholder	
  team	
  consis1ng	
  of	
  judges,	
  prosecutors,	
  defense	
  amorneys,	
  
directors	
  of	
  staff	
  who	
  perform	
  the	
  pretrial	
  services	
  func1ons	
  of	
  risk	
  assessment	
  and	
  
supervision,	
  sheriff’s	
  office/jail	
  execu1ves,	
  law	
  enforcement	
  execu1ves,	
  and	
  other	
  
relevant	
  jus1ce	
  system	
  decision-­‐makers	
  should	
  convene	
  to	
  develop	
  its	
  own	
  matrix.	
  
The	
  matrix	
  integrates	
  the	
  defendant’s	
  level	
  of	
  pretrial	
  risk	
  to	
  public	
  safety	
  and	
  of	
  
failing	
  to	
  appear	
  (rows)	
  with	
  the	
  defendant’s	
  current	
  charges	
  (columns).	
  The	
  
presump1ve	
  type	
  of	
  pretrial	
  release	
  from	
  jail	
  and	
  the	
  condi1ons	
  of	
  release,	
  or	
  
presump1ons	
  for	
  pretrial	
  deten1on,	
  are	
  shown	
  in	
  the	
  cells	
  of	
  the	
  matrix.	
  	
  
	
  
A	
  pretrial	
  release	
  and	
  deten1on	
  guidelines	
  matrix/praxis	
  enables	
  a	
  jurisdic1on	
  to	
  
integrate	
  all	
  of	
  the	
  following:	
  
•  An	
  actuarial	
  pretrial	
  risk	
  assessment	
  tool	
  	
  
•  The	
  law	
  (state	
  cons1tu1on,	
  statute,	
  and	
  case	
  law;	
  federal	
  case	
  law)	
  
•  Na1onal	
  pretrial	
  standards	
  (e.g.,	
  ABA	
  pretrial	
  standards)	
  	
  
•  Research	
  on	
  outcomes	
  associated	
  with	
  different	
  types	
  of	
  pretrial	
  release	
  and	
  the	
  

effects	
  of	
  pretrial	
  deten1on	
  and	
  supervision	
  on	
  defendants’	
  behavior	
  	
  
•  The	
  quan1ty	
  and	
  quality	
  of	
  the	
  jurisdic1on’s	
  pretrial	
  services	
  and	
  jail	
  resources	
  
•  Local	
  values,	
  policy	
  preferences,	
  and	
  poli1cal	
  concerns	
  	
  

17	
  



Since	
  one	
  of	
  the	
  main	
  goals	
  of	
  pretrial	
  diversion	
  is	
  to	
  reduce	
  the	
  likelihood	
  of	
  
recidivism,	
  diversion	
  programs	
  at	
  first	
  must	
  assess	
  the	
  risk	
  of	
  recidivism	
  so	
  that	
  they	
  
can	
  be	
  assure	
  to	
  address	
  it.	
  	
  One	
  tool	
  that	
  is	
  used	
  in	
  many	
  jurisdic1ons	
  to	
  assess	
  
likelihood	
  of	
  recidivism	
  is	
  the	
  Proxy	
  Tool,	
  as	
  described	
  earlier.	
  While	
  needs	
  
assessments	
  should	
  not	
  factor	
  into	
  pretrial	
  release	
  decisions,	
  they	
  are	
  very	
  important	
  
in	
  diversion	
  sepngs.	
  	
  Diversion	
  is	
  designed	
  to	
  address	
  any	
  needs	
  that	
  may	
  have	
  
contributed	
  to	
  the	
  individual	
  being	
  arrested	
  in	
  the	
  first	
  place,	
  so	
  it	
  is	
  important	
  to	
  
iden1fy	
  those	
  needs.	
  	
  There	
  are	
  several	
  validated	
  needs	
  assessments	
  tools	
  available,	
  
such	
  as	
  those	
  in	
  the	
  Level	
  of	
  Service	
  Inventory	
  (LSI)	
  family.	
  	
  
	
  
Eligibility	
  for	
  entrance	
  into	
  a	
  diversion	
  program	
  can	
  be	
  stated	
  in	
  statute,	
  or	
  can	
  be	
  a	
  
mamer	
  of	
  policy	
  by	
  the	
  local	
  prosecutor.	
  	
  While	
  in	
  many	
  diversion	
  program,	
  eligibility	
  
is	
  limited	
  to	
  first	
  1me	
  offenders	
  or	
  those	
  charged	
  with	
  low	
  level	
  offenses,	
  there	
  are	
  
several	
  that	
  aim	
  higher	
  –	
  with	
  repeat	
  offenders	
  or	
  non-­‐violent	
  felony	
  cases.	
  	
  Even	
  in	
  
those	
  jurisdic1ons	
  that	
  limit	
  eligibility	
  to	
  lower	
  level	
  offenses,	
  given	
  that	
  at	
  least	
  two-­‐
thirds	
  of	
  all	
  criminal	
  charges	
  are	
  for	
  misdemeanors,	
  there	
  is	
  significant	
  opportunity	
  
for	
  the	
  expansive	
  use	
  of	
  diversion.	
  
	
  
Those	
  who	
  agree	
  to	
  the	
  terms	
  of	
  diversion,	
  which	
  should	
  be	
  done	
  only	
  aqer	
  
consulta1on	
  with	
  an	
  amorney,	
  have	
  their	
  cases	
  put	
  on	
  hold	
  while	
  they	
  par1cipate	
  in	
  
treatment	
  or	
  some	
  other	
  interven1on	
  program.	
  	
  If	
  they	
  successfully	
  complete	
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As	
  discussed	
  earlier,	
  jurisdic1ons	
  should	
  be	
  using	
  empirically	
  derived	
  pretrial	
  risk	
  
assessment	
  tools	
  to	
  iden1fy	
  the	
  risk	
  levels	
  of	
  individual	
  defendants.	
  	
  It	
  does	
  limle	
  
good,	
  however,	
  to	
  iden1fy	
  those	
  who	
  do	
  pose	
  some	
  risks	
  without	
  having	
  the	
  means	
  
the	
  manage	
  those	
  risks.	
  	
  The	
  way	
  to	
  manage	
  those	
  risks	
  is	
  through	
  pretrial	
  
supervision.	
  
	
  
Research	
  has	
  made	
  clear	
  that	
  supervising	
  low	
  risk	
  defendants	
  does	
  nothing	
  to	
  
improve	
  their	
  already	
  very	
  high	
  rates	
  of	
  success	
  on	
  pretrial	
  release.	
  	
  The	
  only	
  thing	
  
that	
  happens	
  is	
  that	
  many	
  violate	
  their	
  condi1ons	
  of	
  release	
  –	
  condi1ons	
  that	
  were	
  
unnecessary	
  to	
  begin	
  with	
  –	
  and	
  then	
  are	
  jailed	
  for	
  the	
  viola1on.	
  	
  Recent	
  research	
  
from	
  the	
  Arnold	
  Founda1on	
  has	
  also	
  shown	
  that	
  moderate	
  and	
  higher	
  risk	
  
defendants	
  do	
  have	
  bemer	
  outcomes	
  when	
  supervised.	
  
	
  
The	
  condi1ons	
  can	
  include	
  having	
  the	
  defendant	
  check	
  in	
  with	
  the	
  system	
  on	
  a	
  
regular	
  basis,	
  either	
  in	
  person	
  or	
  through	
  so	
  other	
  means,	
  undergo	
  substance	
  abuse	
  
tes1ng	
  and,	
  if	
  needed,	
  treatment,	
  stay	
  away	
  from	
  a	
  par1cular	
  individual	
  or	
  a	
  
par1cular	
  loca1on,	
  observe	
  a	
  curfew,	
  or	
  be	
  monitored	
  electronically.	
  
	
  
Studies	
  in	
  several	
  different	
  jurisdic1ons	
  have	
  found	
  that	
  a	
  very	
  effec1ve	
  way	
  to	
  
reduce	
  the	
  incidence	
  of	
  failure	
  to	
  appear	
  is	
  to	
  simply	
  remind	
  defendants	
  about	
  their	
  
upcoming	
  court	
  dates.	
  
	
  

20	
  



21	
  



The	
  D.C.	
  Pretrial	
  Services	
  Agency	
  coordinates	
  two	
  Pretrial	
  Diversion	
  opportuni1es.	
  	
  
For	
  both	
  of	
  these,	
  the	
  Agency	
  performs	
  the	
  ini1al	
  screening	
  of	
  the	
  defendant’s	
  
eligibility	
  for	
  placement,	
  and	
  then	
  monitors	
  performance	
  in	
  the	
  program.	
  	
  The	
  first	
  
Pretrial	
  Diversion	
  opportunity	
  is	
  the	
  Deferred	
  Prosecu1on	
  Agreement.	
  	
  In	
  this	
  one,	
  if	
  
the	
  defendant	
  successfully	
  completes	
  program	
  requirements,	
  usually	
  community	
  
service,	
  the	
  charges	
  are	
  dropped.	
  	
  For	
  the	
  second	
  one,	
  the	
  Deferred	
  Sentencing	
  
Agreement,	
  the	
  defendant	
  agrees	
  to	
  plead	
  guilty,	
  but	
  if	
  the	
  defendant	
  complete	
  the	
  
program	
  requirements,	
  the	
  guilty	
  plea	
  is	
  withdrawn	
  and	
  charges	
  are	
  dismissed.	
  
	
  
As	
  to	
  Pretrial	
  Supervision,	
  about	
  half	
  of	
  defendants	
  are	
  released	
  to	
  the	
  agency’s	
  
General	
  Supervision	
  program.	
  	
  These	
  are	
  typically	
  defendants	
  who	
  are	
  assessed	
  as	
  
moderate	
  risk.	
  	
  The	
  higher	
  risk	
  defendants	
  are	
  placed	
  in	
  the	
  agency’s	
  High	
  Risk	
  
Supervision	
  program,	
  which	
  involves	
  an	
  increased	
  level	
  of	
  supervision	
  through	
  
frequent	
  contact,	
  regular	
  drug	
  tes1ng,	
  and	
  loca1on	
  monitoring.	
  	
  A	
  Specialized	
  
Supervision	
  Unit	
  is	
  geared	
  for	
  defendants	
  with	
  serious	
  mental	
  health	
  or	
  
developmental	
  issues.	
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